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Inge Vanderreken

Markulf Behrendt

W

Whistleblowers have been making headlines almost every month this past
year – and this follows a string of scandals such as LuxLeaks, Panama
and the Paradise Papers as well as Dieselgate and Cambridge Analytica,
which have exposed the limited assistance available for people seeking
to expose wrongful corporate behaviour in the public interest. Only 10
EU member states have comprehensive legislation in place, with others
offering partial protection at most. At EU level, there are some existing
instruments in place that provide for whistleblower protection, but
these have varying levels of detail and remain predominantly limited to
financial services, transport safety and environmental protection.

In April 2018, almost five years after the idea

Ireland, Italy, Lithuania, Malta, the Netherlands, Slo-

was first floated by the European Parliament,

vakia, Sweden and the United Kingdom) currently

the European Commission has proposed a

ensure that whistleblowers are fully protected.

directive

whistleblowers

In the remaining EU Member States, whis-

(the Proposal). The Proposal specifically states

tleblowers are at most only partially protected:

that there are lessons to be learnt from these

protection is only available to specific sectors,

scandals that necessitate this protection.

to specific categories of employees (e.g. financial

to

further

protect

services, public sector) or there are only a limited

type of wrongs that can be reported (e.g. corrup-

FRAGMENTED PROTECTION OF

tion). In Estonia and Finland, whistleblowers

WHISTLEBLOWERS ACROSS THE EU

have no legal protection against retaliation,
and in many other EU Member States (e.g. Italy

The protection given to whistleblowers in the

and Portugal) there is only protection from some

EU is currently fragmented and inconsistent. A

forms of retaliation in the workplace such as

study commissioned by the Directorate-Gener-

unfair dismissal or discrimination. Finally, some

al Justice and Consumers assessed the national

countries (e.g. Germany) have just suggested new

legislative frameworks on whistleblowing in all

laws which aim at protecting whistleblowers

EU Member States. According to their analy-

more effectively although they do not go so far

sis, only 10 EU Member States (France, Hungary,

as to provide for a full protection.
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At EU level, there is only a very limited

• Consumer protection

number of sectors where measures have been

• Protection of privacy and personal data, and

put in place to protect whistleblowers (mostly

security of network and information systems

only in the financial services sector).

• Breaches or the avoidance of
corporate tax avoidance

According to the EU Commission, experience
shows that a piecemeal approach, which results
in the fragmented protection of whistleblowers,

• EU competition law

does not provide a sufficient level of protection.
According to the Proposal, whistleblowers
are defined as reporting persons working in

PROPOSAL FOR AN EU DIRECTIVE:
THE PROVISIONS OF THE PROPOSED
DIRECTIVE IN DETAIL

the private or public sectors who acquired
information on breaches in a work-related
context. This includes, besides those persons
who are workers or self-employed, shareholders

The Proposal seeks to strengthen the legal
protection of whistleblowers regardless of their
employment status (whether in the public or private
domain) and throughout all EU Member States.

It looks to create a genuine system to protect
whistleblowers within the European Union.

Protection for wide range of disclosures
and reporting persons
The Proposal sets out common minimum
standards

for

the

protection

of

persons

reporting on breaches of EU law, in particular
in the following areas:
• Public procurement
• Financial services, prevention of money
laundering and terrorist financing
• Product safety
• Transport safety
• Protection of the environment

and persons belonging to the management
body

of

an

undertaking,

including

non-

executive members, as well as volunteers and
unpaid trainees and any persons working under
the supervision and direction of contractors,
subcontractors and suppliers.

Internal reporting channels
The Proposal provides for the implementation
of an internal whistleblowing reporting process
which gives employees, as well as external
persons, the opportunity to report breaches of
EU law and ensures that such reports will be
followed-up on.
All reporting means are to be offered, i.e.
besides written and electronic reporting, this
will also be possible via telephone and in a
personal meeting. What is unusual is that the
Proposal does not seek to only target breaches
that have already occurred, but also those that
are “likely to occur”.

• Nuclear safety
• Food and feed safety, animal
health and welfare
• Public health

24
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This raises questions over when breaches may
be considered as “likely to occur” and from whose
perspective. The Proposal currently contains no
clarification on this.
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The obligation to implement this whis-

whistleblowers may also expect feedback within

tleblowing reporting process will apply in the

3 months, and in exceptional cases, within

private sector to companies with 50 or more

6 months.

employees or with an annual turnover of at least
EUR 10 million, as well as to all companies in

Protection against retaliation

the financial sector irrespective of their size. Of
course, the Proposal allows EU Member States
to go further and impose these obligations on
smaller companies after prior assessment.

All persons who believe in good faith that
the information they have reported within the

As far as the reporting and follow-up process
is concerned, the Proposal provides for the
following:

scope of the directive was correct at the time of
the reporting, are protected.
However, persons who report to external

• Secrecy of the identity of the

institutions are only entitled to protection

whistleblowers: the system must
safeguard the identity of the reporting
person and unauthorised persons must
not have access to their identity

subject to additional conditions – for example,
an existing internal whistleblowing reporting
system should be used first unless it is
unreasonable or was not expedient (for example,

• Restricted access to the information: a
responsible person must be determined

because no feedback was received on the report within
the three-month period).

who is responsible for followingup on the whistleblowing report.

A wide range of acts have been classified
as retaliation under the Proposal, including

• Feedback within a maximum period

termination, discrimination, the non-extension

of three months: companies are

of employment contracts (removal of the time

basically free to choose a follow-up
method, and this only needs to ensure

limit),

bad

evaluations,

denial

of

training

that the reporting person will receive

measures, downgrading or omitting promotion,

feedback on their report within 3

etc.

months after making the report.
• Clear and easily accessible information
on how and under what conditions

The Proposal also reverses the procedural
burden of proof in certain circumstances. If
the reporting person claiming retaliation has

reports may be made externally to

reasonable grounds to believe that an act of

competent authorities (see below).

retaliation is due to their whistleblowing, the

In addition to this internal whistleblowing
reporting process, EU Member States must
provide for an external whistleblowing reporting

accused company has the onus of rebutting
this accusation. In practice, this will obviously
be hard to fulfil. It has to be expected that

process in the context of which whistleblowers

employers should become even more careful

may

This

when it comes to ensuring that the decision

whistleblowing reporting process must also

process with respect to any measure which

allow

contact

competent

authorities.

(written,

affects individual employees is extensively

electronic, via telephone, face-to-face contact) and

documented. Finally, the Proposal states that

ensure absolute confidentiality. In this case,

persons who make external reports within the

for

all

forms

of

reporting

Issue 33 - Global Benefits Vision

25

EU Commission Propose Directive to Protect Whistleblowers

meaning of the directive shall be exempt from

However, it is already obvious that the

accusations of a breach of legal or contractual

scope of the Proposal is extremely broad.

confidentiality obligations.

Such protection of whistleblowers should be
reasonable, though, taking into account the
interests of the whistleblower, but also of the

NEXT STEPS

companies and the public.

The Proposal falls under the co-decision
procedure.

The

European

Parliament

It is also noteworthy that the personal scope of

and

the Proposal is broad, however, any disclosure

Council will now enter into negotiations with

of internal company information is privileged,

the European Commission to agree on a final

which means privilege takes priority over other

text. We are probably looking at the adoption of

confidentiality provisions. The reversal of the

the Proposal in the course of 2019, or later, with

burden of proof and the catalogue of possible

subsequent adoption by the EU Member States

acts of retaliation and therefore, ineffective

up to three years later.

measures (removal of the time limit of employment
contracts!) gives rise to questions and to growing

concerns of abusive reporting.

CONCLUSION
It remains to be seen whether the Proposal
The EU Member States will have to comply
with

the

directive,

subject

to

reasonable

penalties, in particular, in cases when reporting
is prevented or obstructed, when whistleblowers
are disciplined or when the identity of the
whistleblower is disclosed. Likewise, penalties
for abusive reporting are also envisaged.

26

Global Benefits Vision - Issue 33

will be watered down in some way or another.
Clarifications would at any rate be desirable in
many areas. ∞

global-benefits-vision.com

Why You Should Be in the GBV Directory
It is the most comprehensive Directory of Global Employee
Benefits and Global Mobility providers, in digital format.
Our purpose is to maximize distribution of the Directory.
Accordingly, inclusion is free and the directory will be distributed free of charge.
Advertisements are welcome, and customized versions are possible.

The Global Benefits Vision
Global Employee Benefits & Global Mobility

Every provider has a full right-hand page to themselves
(contents and layout are standardized for ease of use); the facing page is
either provider’s own advertisement or a neutral illustration.

Provider Directory

Inclusion is by invitation only.

Who Will Receive the
Directory:

Cost to Users: Free of Charge

Target Audiences

Distribution

Core audiences
MM Corporate HR of
multinationals and
exporting/importing
companies
MM Global employee
benefits managers

• GBV website �������������������������������������������������������������������������1300+ unique visitors per month

MM Global employee
benefits and global
mobility professionals
(providers)

The GBV

The
Value
Added

Directory is

Satellite audiences
MM Local employee
benefits providers
(insurance carriers,
brokers)

MM Network partners
(pooling and
brokers networks)

MM Expatriate employees

MM Always available on the GBV website

Primary Distribution Channels

MM Corporate risk
management /
finance / audit

MM Global mobility
managers

MM Distribution by email with link to the GBV
website or with attached PDF file

Neutral and
Comprehensive
– all providers are
included at no cost to them.

Example
scaled appoximately 25%.

Email eric.muller-borle@global-benefits-vision.com for your Information Pack.

• GBV LinkedIn page������������������������������������������������������������������������������������������������������������������������
• GBV LinkedIn contacts ��������������������������������������������������������������������������������������������������� 4700+
• GBV subscribers ������������������������������������������������������������������������������������������������������������������1150+
• Providers and their clients ������������������������������������������������������������������freely redistributable
• Conference attendees (USB Key) �����������������������free of charge for organizers, customizable
• Apps, online database �����������������������������������������������������������������������subject to market study

Secondary Distribution
MM Redistribution is free and unlimited, on an as-is basis.
MM Anyone who has a copy can redistribute the directory at will,
provided it is an exact, full copy.

global-benefits-vision.com

HELP TAKE CARE
OF YOUR PEOPLE
AND BUSINESS
TOGETHER.

With Zurich, you can
get a variety of tailored
global solutions:
employee benefits,
liability and property
insurance. And if you
consolidate them
into a single captive
it could be financially
beneficial – giving you
greater control of your
insurance portfolio.
FIND OUT MORE AT
zurich.com/captives

ZURICH INSURANCE.
FOR THOSE WHO TRULY LOVE
THEIR BUSINESS.

This is intended as a general description of certain types of insurance and services available to qualified customers through subsidiaries within the Zurich Insurance Group, as in the US,
Zurich American Insurance Company, 1400 American Lane, Schaumburg, IL 60196, in Canada, Zurich Insurance Company Ltd, 100 King Street West, Suite 5500, PO Box 290, Toronto,
ON M5X 1C9, and outside the US and Canada, Zurich Insurance plc, Ballsbridge Park, Dublin 4, Ireland (and its EU branches), Zurich Insurance Company Ltd, Mythenquai 2, 8002 Zurich,
Zurich Australian Insurance Limited, 5 Blue St., North Sydney, NSW 2060 and further entities, as required by local jurisdiction. Certain coverages are not available in all countries or
locales. In the US, risk engineering services are provided by The Zurich Services Corporation. Employee benefits insurance coverages are provided by the relevant Zurich entity or a
33 -byGlobal
Benefits Vision
67
network partner in the main jurisdictions. Certain products, contract terms and services may not be available in all jurisdictions orIssue
may vary
local jurisdiction.

